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General Operations of a Nonprofit Organization
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Q1:16
Q1:17
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What is a nonprofit organization?

Who owns a nonprofit organization?

Who controls a nonprofit organizatiori¢

Sometimes the term not-for-proiit organization is used instead of
nonprofit organization. Are the icrms synonymous?

How is a nonprofit organzation started?

How does a nonprofit brianization incorporate?

Who are the incoineators?

Can the same inuividuals be the directors, officers, and
incorporators?

What abeut the registered agent?

What dees the registered agent do?

Does the registered agent have any liability for the corporation’s
atfairs?

Can the same individual be a director, officer, incorporator, and
registered agent?

How does a nonprofit organization decide the state in which to
be formed?

How does a nonprofit organization qualify to do business in
another state?

What is the legal standard by which a nonprofit organization
should be operated?

What is the standard for an organization that is tax-exempt and
charitable?

What is the rationale for this standard for charities?

What does the term fiduciary mean?

What is the standard underlying fiduciary responsibility?

What is the meaning of the term reasonable?

Who are the fiduciaries of a charitable organization?
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Q1:22
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What happens as the nonprofit organization grows, achieves a
higher profile, and needs to add individuals to the board? How
do those who created the entity retain control of the
organization? After all their hard work, they definitely don’t
want some other group to run off with the organization.

Can the founding board have it both ways? Can it retain control
of the organization and, at the same time, have an expanded and
more professional governing board?

What are the rules regarding the development of chapters?

Do chapters have to be incorporated?

What is the role of a lawyer who represents one or more nonprofit
organizations?

How should the lawyer representing a nonprofit organization be
compensated?

Boards of Directors and Conflicts and Liabilitv

Q 2:1

Q2:2

Q2:3

Q2:4
Q2:5

Q2:6
Q 2:7
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Q2:13
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What is the origin of a board of directors ¢{ a nonprofit
organization?

What are the rules concerning the cemposition of the board of
directors?

How does a charitable orgenization know whether its board of
directors is lawfully censtituted?

What is the function'of the board of directors?

Must the board of @irectors of a charitable organization be
representative ot the community?

Can the organization’s board be only family members?

Can the fornily-member directors also be the officers of the
nonpreiit organization?

1¥ any instance, can the same individual be both a director and
an officer?

What is the function of the officers?

Can the same individual hold more than one officer position?
What are the methods by which a board of directors of a
nonprofit organization can vote?

Can members of the board of directors of a nonprofit
organization vote by proxy?

What material should be in the minutes of meetings of boards of
directors of nonprofit organizations?

Is it a concern as a matter of law whether directors are termed
trustees?

Expenditures of Funds

Q2:15
Q 2:16

How do these rules apply to the expenditures of funds?
What is expected in terms of program expenditures?
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List of Questions

What are the rules pertaining to employee compensation?

The management of a charitable organization wants to
redecorate the offices of the organization and purchase new
furniture. How much money can it spend and how “fancy”

can it be?

Does this standard of fiduciary responsibility apply to every
expense incurred by a charitable organization?

What are the rules for charitable organizations concerning travel
by board members, officers, and employees?

What about spousal travel?

What about the use of hotels?

What about the expenses of meals?

Can a board member borrow money from a charitable
organization?

Can a charitable organization purchase or rent property from a
board member?

Besides expenses, what else should a-chzritable organization be
concerned about?

Self-Dealing and Conflicts of Inteiest

Q 2:27

Q 2:28

Q 2:29

Q2:30

Q 2:31

Q 2:32

Q2:33

Q 2:34

Q 2:35

Q 2:36

Q 2:37

Q 2:38

What is self-dealing?

Is self-dealing the saime as a conflict of interest?

What is the source tor a requirement that board members disclose
(in writing) any possible conflict of interest they might have
with the neriorofit organization they serve?

What language should be contained in a conflict-of-interest
statement?

Is'a conflict-of-interest policy legally binding on the individuals
covered by it and/or the nonprofit organization?

How does an individual know when a conflict of interest is
present?

What are the obligations of a board member or officer when a
conflict of interest is disclosed?

How should a nonprofit organization respond to disclosure of a
conflict of interest?

What are the penalties when a conflict of interest is breached?
Can a nonprofit organization receive contributions from a
corporation or foundation where a board member has a conflict
of interest?

Can a nonprofit organization negotiate for discounted prices for
goods or services to be purchased from a source where a board
member or officer has disclosed a conflict of interest?

Are there guidelines on or limitations to the extent or nature of
the discount value or percent of purchased goods or services?
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CHAPTER 4

Exposure of the Board to Liability

Q 2:39

Q 2:40

Q 2:41

Q 2:42

What happens if the board of directors of a nonprofit
organization makes a mistake?

How likely is it that a member of the board of directors of a
nonprofit organization will be found personally liable for
something done or not done while serving the organization?
How can a nonprofit organization provide some protection for
its board against the likelihood of personal liability for the result
of something they did or did not do while serving the
organization?

Does a nonprofit organization really have to indemnity its officers
and directors and purchase liability insurance? Can’t they just
be certain their acts are always in good faith?

Corporate Governance Principles

Q 3:1
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Q3:5
Q3:6
Q3:7

Q3:8
Q3:9
Q3:10

What is the meaning of the phrase corporaic governance principles?
What are these emerging concepts?

What is the law as to board managerient responsibilities?

What is the duty of care?

What is the duty of loyalty?

What is the duty of obedieis:?

Can an organization owe a fiduciary duty to another
organization?

How does all of ihis relate to board member personal liability?
How do thes¢ principles relate to watchdog agencies’ principles?
How will ttie tederal tax law be affected by emerging corporate
governance principles?

Acquiring Tax-Exempt Status

Nonprofit and Exempt Entities

Q4:1
Q4:2
Q4:3

Are all nonprofit organizations tax-exempt organizations?
Are all tax-exempt organizations nonprofit organizations?
Concerning tax exemption, what taxes are involved?

Exemption Application Basics

Q4:4

Q4:5

Q4:6
Q4:7

Q4:8
Q4:9

How does a nonprofit organization become a tax-exempt
organization?

Is a nonprofit organization required to apply to the IRS for
tax-exempt status?

What does recognition of tax exemption mean?

Is an organization required to seek recognition of exempt status
from the IRS?

Are there any exemptions from the recognition requirement?

What is the procedure for seeking recognition of tax-exempt status?
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Q4:10
Q4:11

Q4:12
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Where are these applications filed?

How long does it take the IRS to process an exemption
application?

How long does an exemption ruling remain in effect?

What happens if there is a substantial change in an organization’s
character, purposes, or methods of operation?

General Procedures

Q4:14
Q4:15
Q4:16
Q4:17
Q4:18
Q4:19
Q4:20
Q 4:21

Q4:22

Q4:23
Q4:24
Q4:25
Q4:26
Q4:27
Q4:28
Q 4:29
Q4:30

Q 4:31

Q4:32

Q4:33

Q4:34

Will the IRS issue a ruling to an organization in advance of its
operations?

How much information must be provided to the IRS?

What happens if the IRS decides the application is incomplete?
What is a substantially completed application?

Is the application for recognition of exemption an important
document for an exempt organization?

How long does it take to prepare an application for recognition
of tax exemption?

Is there a charge for the processing ¢fan application for
recognition of exemption?

Can an application for recognition of exemption be referred to
the National Office of the TKS?

Can the applicant orga:iization seek the assistance of the
National Office?

Can an application for recognition of exemption be withdrawn?
If an organization is denied recognition of exemption, may it
later reappiy?

What is the effective date of these rulings?

To what extent can the organization rely on its ruling?

How does an organization remain tax-exempt?

When might an organization’s tax exemption be revoked?

If an organization loses its tax-exempt status, can it reacquire it?
Are tax-exempt organizations completely immune from
taxation?

In view of the massive amount of government regulation of
nonprofit organizations, why don’t they forfeit tax-exempt status
and be treated for tax purposes the same as for-profit
organizations?

What are the basic considerations to take into account in
deciding whether an organization should be exempt as a
charitable organization or a social welfare organization?

What are the basic considerations to take into account in deciding
whether an organization should be exempt as a charitable
entity or a business league?

When should a tax-exempt organization consider the
establishment of a related foundation?
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Application Form

Q4:35
Q4:36
Q 4:37
Q4:38
Q4:39
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Q4:44
Q4:45
Q4:46
Q4:47

What are the contents of the application?
What is required in Part I of Form 1023?
What is required in Part IT of Form 1023?
What is required in Part III of Form 10232
What is required in Part IV of Form 1023?
What is required in Part V of Form 1023?
What is required in Part VI of Form 10232
What is required in Part VII of Form 10232
What is required in Part VIII of Form 1023?
What is required in Part IX of Form 1023?
What is required in Part X of Form 1023?
What is required in Part XI of Form 1023?
What happens when the requested ruling as to tax-exempt status
is not granted?

Group Exemption

Q4:48
Q 4:49
Q4:50
Q4:51

Q 4:52

Q4:53
Q4:54
Q 4:55
Q 4:56

What is the group exemption procedure?

How is the group exemption initiaily ¢stablished?

How is the group exemption marntained?

How are the annual informaiiun return reporting requirements
satisfied?

Do the central organization and the subordinate organizations
have to have the saime tax-exempt status?

Can the same argaaization be involved in more than one group?
When can the group exemption be terminated?

What are the advantages of the group exemption?

Are theieany disadvantages to the group exemption?

Annual Return Preparation

General Requirements

Q5:1

Q5:2

Q5:3
Q5:4
Q5:5
Q5:6
Q5:7
Q5:8

Do tax-exempt organizations have to file an annual return with
the IRS?

Is there any significance to use of the term annual information
return?

What organizations are not required to file an annual return?
What constitutes gross receipts?

What does the term normally mean?

What happens once this $25,000 gross receipts test is exceeded?
What IRS form is this annual information return?

Is there any reason to file the simpler version of the annual
information return when the organization is exempt from the
filing requirement because of the amount of its gross receipts?
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Q5:10
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When is this annual information return due?

Are extensions of this filing due date available?

Where is the annual information return filed?

How does an organization amend its return?

Does the IRS provide copies of previously filed annual
information returns?

What if the return is a final return?

Overview of Return Contents

Q5:15

Q5:16
Q5:17

How are the contents of the annual information return
determined?

What are the contents of the annual information return?
What items of information are required in the heading of the
return, preceding Part I?

Revenue, Expenses, Balances, Assets

Q5:18

Q5:19

Q5:20

Q5:21
Q5:22

Q5:23

Q5:24

Q5:25

Q5:26

Q 5:27

Q5:28

Since the classification of government grant revenues is somewhat
different for tax and accounting surposes, what issues must be
considered in determining whett er an item of revenue of this
nature is reportable as a gran’ or program service revenue?
What information as te-rcvenue is required on the annual
information return?

What informatioii4s'to expenses is required on the annual
information reur.?

How does a public charity report a program-related investment?
What irforination as to net income or loss is required on the
annuaj information return?

What information as to net assets is required on the annual
information return?

Should organizations be concerned about a large amount of net
assets or fund balance?

Under what circumstances should an amended return be filed
when an organization finds that a prior-year annual information
return contains an error?

What accounting method should be used in preparation of an
annual information return?

Aren’t financial statements of exempt organizations prepared on
another basis of accounting?

Doesn’t this use of two accounting systems require exempt
organizations to maintain two sets of financial records?

General Operations

Q5:29

What happens when an organization is engaging in an activity
that was not previously disclosed to the IRS?
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Q5:30
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Q5:32
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Q5:40

Q 5:41

What happens when an organization changed its operating
documents but did not previously report this to the IRS?
How does the filing of the annual information return relate to
the receipt of unrelated business income?

What if the organization dissolved or substantially contracted
during the year?

What about relationships with other organizations?

What if the organization received a contribution of services or a
gift of the use of property?

What about the public inspection requirements?

What about fundraising practices?

How does a tax-exempt organization change its accounting
period (tax year)?

How does a tax-exempt organization change its accounting
method?

Don’t some states require that copies of theaniiual return be
filed with them?

Does the annual information return require any additional
information concerning general orerations?

How is the annual information r¢turn form obtained?

Special Considerations

Q5:42

Q5:43

Q5:44

Q5:45

Q5:46

Q 5:47
Q5:48

Q5:49

Q5:50

Q 5:51

Q5:52

It was previously advised that, to be tax-exempt, an organization
must primarily engage in the appropriate exempt functions.

Is this rule of law reflected in the annual information return?
What about tire organization’s programs? How should they be
discussed?

Surely there is more to the reporting of expenses than simply
reporting program, management, and fundraising costs.

There has been some controversy about allocating what some
regard as fundraising costs to programs. Is this reflected on

the return?

Does the annual return require any additional information about
an organization’s expenses?

What about expenses for compensation?

How does this matter of compensation relate to the intermediate
sanctions rules?

But the intermediate sanctions rules relate to much more than
excessive compensation, don’t they?

Are there reporting requirements for public charities that make
grants to individuals?

There must be reporting requirements for grants to organizations,

as well.
Does the annual information return ask any questions about
lobbying activities?
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Q 5:53 Does the annual information return ask any questions about

political activities? 98
Q 5:54 What about the ownership by a tax-exempt organization of a

taxable subsidiary? 98
Q 5:55 What about the involvement of a tax-exempt organization in a

partnership? 99
Q 5:56 What about the organization’s relationship to other tax-exempt

organizations? 99
Q 5:57 What information must be reported concerning the organization’s

public charity status? 100
Sanctions
Q 5:58 What can give rise to penalties on organizations concerning

annual information returns? 101
0 5:59 What are these penalties? 101
Q 5:60 Are there penalties on individuals as well as organizations for

nonfiling and the like? 102
Private Inurement and Private Beiivfit 103
Q6:1  What is private inurement? 103
0Q6:2  When is a person an insiver? 105
Q6:3  What types of tax-exempt organizations are expressly subject to

the private inurement rule? 105
Q6:4  What is privaie benefit? 106
Q6:5 What is the ditference between private inurement and private

benefit? 106
Q6:6 What happens when a nonprofit organization engages in either

nractice? 106

Private Inurement
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What are the principal types of transactions that constitute

private inurement? 106
When is compensation private inurement? 107
Is payment of a bonus to an employee of a nonprofit organization

legal? 108
How should a bonus compensation program for employees

be defined? 108
What role should the board of directors play in the annual review

and approval of bonus awards to employees? 109

How is the bonus compensation program reported to the IRS

and disclosed to the public? 110
Are the seven factors mentioned above the only elements to take

into account in determining the reasonableness of compensation? 110
How do the intermediate sanctions rules interrelate? 110
When is a loan private inurement? 112
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Q6:16 When is a rental arrangement private inurement? 112
Q6:17 Are there other forms of private inurement? 113
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Q6:18 How is private benefit determined in actual practice? 114
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Q6:22 Isit possible for a donor, when making a gift to a nonprofit
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0 6:23 How is incidental private benefit measured? 116

CHAPTER7 Intermediate Sanctions 117

Q7:1  What does the term intermediate sanctions mean? 117
Q7:2  What is the effective date of the intermediate sanctions rules? 118
0 7:3  When were these rules enacted? 118
Q7:4  What is the legislative history of this legisiation? 118
Q7:5 Have the Treasury Department and tiie 'RS issued guidance as to

these rules? 118
Q7:6  What types of tax-exempt organiiations are involved in these rules? 118
Q7:7  Are there any exceptions to-i'iese rules? 119
Q7:8 To what types of transactions do these rules apply? 119
Q7:9 How is value measureas 119
Q7:10 Can an economicberefit be treated as part of the recipient’s

compensation? 120
Q7:11 What happens 1f an economic benefit cannot be regarded as part

of the recipient’s compensation? 120
Q 7:12 Whatdces the phrase directly or indirectly mean? 120
Q 7:13 “What does the phrase for the use of mean? 121

Q 7:14 Is there any other definition of the term excess benefit transaction? 121
Q7:15 Are there any economic benefits disregarded for these purposes? 121
Q 7:16 In the context of compensation, how does one determine whether

it is excessive? 122
Q 7:17 What are the tax law standards used in determining the

reasonableness of compensation? 122
Q 7:18 What items are included in determining the value of

compensation? 123
Q7:19 Do these rules apply to rental transactions? 124
Q 7:20 Do these rules apply to lending transactions? 124
Q7:21 Do these rules apply to sales transactions? 124
Q 7:22 Who has the burden of proof in a dispute with the IRS as to

whether a transaction involves an excess benefit? 124
Q7:23 What does the phrase conflict of interest mean? 126
Q 7:24 What does the term disqualified person mean? 127
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What is the scope of this substantial influence rule?

What does the term organization manager mean?

What does the term member of the family mean?

What is the definition of a controlled entity?

Can a tax-exempt organization be a disqualified person?

What are the sanctions?

What does the term correction mean?

What does the term participation mean?

What does the term knowing mean?

What does the term willful mean?

What does the term reasonable cause mean?

Can there be joint liability for these taxes?

If the executive of a charity or social welfare organization is
receiving compensation that he or she believes to be unreasonable,
should the executive voluntarily reduce the compensation or wait
to see whether the IRS raises the issue?

If the IRS raises questions about an sirecutive’s compensation,
should the executive voluntarily reduce his or her compensation
in order to minimize the risk ¢f 1n:position of the sanctions?

If the board of directors appz aves an employment contract with
an executive and later deisrmines that the compensation provided
in the contract is excessive, what steps, if any, should the board
take prior to expiraion of the contract?

Is there any relief 1rom this tax scheme? Any basis for being
excused frera ithese penalties?

How arcthese taxes reported and paid?

Can an organization reimburse a disqualified person for these
taxest

Can an organization purchase insurance for a disqualified person
to provide coverage for these taxes?

Does the payment of an intermediate sanctions tax have any direct
impact on a tax-exempt organization?

Is there a limitations period, after which these taxes cannot

be imposed?

Do intermediate sanctions take precedence over other sanctions
used by the IRS?

Won’t the private inurement doctrine have an impact on
definitions of excess benefit transactions?

Won’t the private foundation rules as to self-dealing have a
similar impact?

Won’t determinations as to what is an excess benefit shape the
law of private inurement and self-dealing?

Has any litigation concerning the intermediate sanctions rules
been initiated?
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What is lobbying?

What is legislation?

Is lobbying a necessary or appropriate activity for a nonprofit
organization?

What are the federal tax rules concerning lobbying that are unique
to tax-exempt organizations?

How do charitable organizations measure substantiality?

Is there more than one form of lobbying?

What are the various ways by which lobbying can be
accomplished?
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Can the charitable organization convert to another type of
tax-exempt organization?

What types of lobbying programs are most suitable for the
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Under what circumstances would an organization elect to revoke
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Q 8:24 What planning can a charitable organization under the expenditure

List of Questions

test engage in to avoid adverse tax consequences because of
lobbying?

Social Welfare Organizations
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